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TAX NEWS
TENNIE C. LEONARD, C.P.A., Memphis, Tennessee
family partnership arrangements during
the pre-Tower Lusthaus era. Consequently
the docket of the Tax Court now in session
at Memphis is loaded heavily with family
partnership cases.
It has been interesting to note the vigor
with which the taxpayers’ counsel argue the
reasonableness of the low salaries paid man
aging partners. Judge Black, who is pre
siding at the present session, has made it
plain that he does not concur with the the
ory of reallocation of profits in order to
allow reasonable compensation for services.
He believes in an allocation of the partner
ship income in accordance with the partner
ship agreement.
However, the new section of the Code,
enacted in the 1951 Revenue Act for the
purpose of validating family partnerships
for years after 1950, contains a specific pro
vision for allocation of partnership earn
ings according to the income attributable
to capital interest, after allowance for rea
sonable compensation to managing part
ners.
It will be interesting to follow family
partnership cases in the future, where the
Government will submit evidence as to the
high value of the services, while taxpayers’
counsel will attempt to minimize the value
of such services. Many of the family part
nerships of 1941-45 have been incorporated.
For the years following the incorporation,
the Government will be alleging the salaries
are unreasonable in amount while taxpay
ers’ counsel will be attempting to prove the
high value of personal services. It may even
come to pass that we will be borrowing the
Government’s arguments in family partner
ship cases as material to use in protesting
unreasonable salary cases.

Human Interest in the Tax Court

It has been four years since there has
been a Tax Court docket in Memphis, but
during that period the revenue agents and
deputy collectors managed to find enough
points of disagreement with our honest tax
payers to make up a fairly well rounded
docket, which started December 10th and
will conclude December 21st.
On this docket were the cases of three
taxpayers who chose to represent them
selves in court. One of these was a fairly in
telligent looking young lady. When the
docket was called, Judge Black, a Southern
gentleman of the old school, asked what
each case was about. When the young lady’s
turn came, she answered quite confidently,
“Income taxes.” With a kindly smile, the
Judge asked, “Yes, I know, but what are the
issues involved?” With very little loss of
composure she replied, “The issues are
whether or not I pay the Government more
taxes.” After a hearty laugh throughout
the court room, the Judge suggested that
perhaps Government counsel could explain
the nature of the case. The Government at
torney, somewhat chagrined, had to admit
that he couldn’t remember what the case
was about. His lack of knowledge was bet
ter understood when it was found that the
young lady’s total deficiency was $144.99.
Another taxpayer who appeared for him
self was an Air Corps sergeant whose jacket
was decorated with a number of ribbons de
noting foreign service, citations, etc. The
sergeant testified in his own behalf and
just to make assurance double sure, his
young, pregnant wife also testified. The
Judge rendered his decision from the bench
and needless to say, allowed the petitioner
everything the law would allow by any
stretch of the imagination. The fact that a
small deficiency was determined was the re
sult of failure to double the tax on a joint
return. Incidentally, the Government attor
ney had to move to amend his answer to the
petition to make a correct computation,
since both the 30-day letter and 90-day let
ter sent out by the Bureau had not shown
the correct tax.

Commissioner Finds a Skeleton
in the Closet

In 1933 M. Israel Schwarz and Frederica
H. Schwarz obtained a license to marry but
for some reason followed it with a common
law marriage. In 1935, while visiting Fred
erica’s old home in Austria, they went
through with a religious marriage cere
mony. Another marriage ceremony was per
formed in 1941, the reason for which, as
given by the bride, was that she desired a
record of her marriage and it was impossi
ble to obtain such a record from Austria
because of the state of war then existing.

Family Partnerships

Taxpayers in this section of the country,
as in all other sections, were not unaware
of the tax saving possibilities inherent in
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178%, while the Tax Court has increased its
ideas of proper compensation from $20,493.20 in 1937 to $37,500 in 1941, an in
crease of only 83%.

In 1936, after returning from Austria,
Frederica furnished the money with which
to purchase some land, and on the advice of
the real estate agent, the property was
taken in the name of “husband and wife” as
tenants by the entireties. Later Schwarz
got into difficulties in his income tax pay
ments and the government obtained a judg
ment for $96,766.55. In an attempt to col
lect the judgment, the Commissioner found
that at the time of the purchase, Frederica
and Israel were not legally married, since,
unknown to her until the pleading were filed
in the tax case, Israel had a living wife
from whom he had not been divorced.
Although the legal wife had died in 1939,
the Commissioner contended that because
Israel and Frederica were not lawfully mar
ried at the time of the purchase of the
realty, an estate by the entireties was not
created and that the land was subject to sale
in satisfaction of the judgment the Govern
ment held.
The District Court held for the Commis
sioner, but the Circuit Court found for Fred
erica on the grounds that the conveyance
was impressed with a trust “in favor of the
woman he had deceived with respect to his
marital status.” M. Rael (Israel) Schwarz
and Frederica H. Schwarz v. U. S., CCA-4,
9-10-51.

The Woman Crusader Again
In an earlier tax column, Woman CPA,
August, 1950, we paid tribute to Miss Gus

sie P. Chapman, an employee of the Collec
tor of Internal Revenue at Helena, Montana,
who represented herself before the Tax
Court in a hearing of her differences of
opinion with the Bureau of Internal Reve
nue. She advanced the unique theory that
she should be permitted to list her deduc
tions and then compute her taxes from the
table on page 4 of Form 1040. Gussie P.
Chapman, 14 TC 943.
Not in the least dismayed by her com
plete lack of success before the Tax Court,
Miss Chapman appeared on her own behalf
before the Ninth Circuit Court of Appeals
to argue her cause. Five Government attor
neys, including the now widely known
Theron Lamar Caudle, are listed in the case
as opposing her. We regret to report that
on October 10th, in the shortest opinion we
have ever seen in a tax case (22 words) the
Court denied her appeal.
We now look forward to reading of her
application for a writ of certiorari and
wonder if the Supreme Court can reduce
the Circuit Court’s wordage in denying her
request.

Note on Inflation

An old friend in tax litigation came back
into print again when the Fifth Circuit
Court of Appeals handed down a decision
on November 16th on Burford-Toothaker
Tractor Company’s salary troubles.
One of our earlier clues as to how wrong
the Commissioner can be in cases where ex
cessive salaries are alleged, was a decision
of the Board of Tax Appeals upsetting the
Commissioner’s salary adjustments for
Messrs. Burford and Toothaker for the
years 1935-36-37. In those years the Com
missioner generously allowed each of them
salaries of $9,000 per year; the Board al
lowed salaries ranging from eleven thousand
dollars to more than twenty thousand for
each of the three years.
For the years 1941-42-43, the Commis
sioner has determined that their salaries
should be $25,000 each per annum, while the
Tax Court believes they should have $37,500,
$40,000 and $30,000 for the years in ques
tion.
This much must be said for the Commis
sioner: He raised his sights from $9,000 in
1937 to $25,000 in 1941, an increase of

Using Common Sense Taxation
One of the changes in tax laws made by
the 1951 Revenue Act which became law on
October 20th, was a provision that where
land used in a trade or business and held
for more than six months, is sold with an
unharvested crop, the sale of the crop is
entitled to capital gain treatment under
Section 117 (j). The Commissioner has
consistently taken a contrary position, and
some of the courts have agreed with him.
In an opinion by the 10th Circuit Court
of Appeals, published November 12th, it
was held that Thomas J. McCoy was not in
the business of producing and selling im
mature wheat, and that the sale of his un
harvested crop, along with the land, was
taxable under Section 117 (j). This deci
sion finally puts the tax law on a common
sense basis, consistent with the new law
and with state laws. As an example, the
State of Arkansas Supreme Court has taken
judicial notice that a crop of corn in that
state is a part of the land until August 31st
6

Western Pacific R.R. Corporation, et al.
versus Western Pacific R.R. Company, just
decided, shows to what lengths corporations
will go to gain the right to use a tax saving.
In this particular case it will not be neces
sary to read the long and technical decision
to determine who won: Seventeen attorneys
are listed as appearing on behalf of one ap
pellant and ten for another appellant; twen
ty-five lawyers are named as taking the ap
pellee’s side.

each year, when it matures and has an iden
tity apart from the land.
The Real Winners

Under current income and excess profits
tax rates, among the most valuable assets
a corporation can have, although you won’t
find them listed on its balance sheet, are a
large excess profits credit, or an operating
loss carry-over. The decision of the Ninth
Circuit Court of Appeals in the case of

WHAT'S NEW IN READING
RUTH C. FORD, CPA, Columbus, Ohio

P. Cochran, 1317 F Street N. W., Wash
ington, D. C. Price $2.00.

Codification of Statements on Auditing
Procedure issued by the Committee on
Auditing Procedure, American Institute
of Accountants, 270 Madison Avenue,
New York 16, New York. Price $1.00.

This book is monograph number 1 of the
series dealing with "How to Earn $50,000
a Year in Tax Practice.” As the name im
plies, the author injects humor into a hu
morless subject—tax practice. He writes
for the tax lawyer, explaining the Federal
system for taxing income and the funda
mental difference between tax and other
laws. He explains his fourteen rules for
blunder prevention, which he has learned
from expensive experience.
Mr. Cochran warns his reader that he is
writing in all seriousness, although he may
be facetious in the telling. Thereupon he
proceeds to offer very good advice on tax
practice from preparing the tax return,
through the stages of examination by a
Revenue Agent, conferences with a Con
feree and later the Technical Staff, con
cluding with the appeal to the Tax Court.
How does a book written for the tax
lawyer appeal to us as women accountants?
Well we do prepare income tax returns and
we do have tax returns examined by Reve
nue Agents, and Mr. Cochran advises his
lawyer reader that he must know account
ing before he can be a successful tax prac
titioner. It seems that an accountant should
be able to absorb some valuable points which
are not strictly legal, certainly we should
learn at what point we need to advise our
client to secure the services of legal consul
to protect his legal rights. Perhaps Mr.
Cochran’s monograph will help us to better
serve our clients by early recognition of
this need. There is much practical advice
in the book and you will enjoy a few chuck
les in the reading of it.

To those of us who have followed the bul
letins issued by the Committee on Auditing
Procedure of the American Institute of Ac
countants, this codification based on State
ments 1 to 24 is very welcome. Those of us
in industry, to whom auditing is a word
applied to the services rendered periodically
by a certified public accounting firm, may
find it interesting to learn something of the
standards by which an audit is made.
What does your public accountant mean
when he says his examination is made in
accordance with generally accepted auditing
standards ? The three general standards,
the three standards of field work and the
three standards of reporting adopted by the
Institute membership are given here. Re
sponsibilities and functions of the indepen
dent auditor are outlined as well as respon
sibilities in connection with registrations of
securities.
Reports of an independent certified pub
lic accountant are discussed as to when he
can express an opinion on the statements
and his responsibilities when his examina
tion has been insufficient to permit him to
express an opinion. Auditing procedures
required with respect to inventories and
accounts receivable are clarified and case
studies of such procedures applied to vari
ous types of business are given.
Federal Income Tax Procedure from The
Tax Return to the Poor House by Howe
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